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L E G A L  I M P A C T

ada issues in Return-to-Work Testing and 
Functional Capacity Evaluations

Be Careful What You Test!
By gwen Simons, Esq, PT, OCS, FaaOMPT

unless you reAd cAse lAW on A 
regular basis, you may not be aware of 
recent Americans with disabilities Act 
(AdA) discrimination cases that have 
changed the way you should be conduct-
ing functional capacity evaluations (fces). 
some of the cases might make you want 
to give up performing fces entirely! 
however, having a clear understanding 
of how the AdA affects the design of an 
fce and how to write your professional 
opinion will both help the employee and 
help you avoid legal liability.

the AdA1 restricts an employer’s ability 
to make disability-related inquiries or 
require medical examinations of incum-
bent employees unless the exam is “is 
shown to be job related and consistent 
with business necessity.”2 therefore, 
employers can be liable for AdA viola-
tions merely by requiring an employee to 
submit to a medical exam or fce. even 
when the employer can justify requiring a 
medical exam, the exam must be narrowly 
tailored to answer the job-related ques-
tion, not a fishing expedition to uncover 
impairments or disabilities that are irrel-
evant to the employee’s ability to perform 
the essential job functions.3 An employee 
need not be disabled to challenge the pro-
priety or scope of a medical examination.4

court cases have challenged the 
scope of a medical examination primar-
ily where the medical provider’s opinion 
that the employee could not do the job 
was based on tests and measures that 
were not directly related to the essential 
job functions. If the fce provider does 
not review a job description and base 
the return-to-work opinion purely on the 

employee’s ability to safely perform the 
essential job functions, a court may infer 
that the provider’s opinion was based on 
results of tests and measures that were 
not job-related. In Green v CSX Hotels, 
the employer required the plaintiff to 
have 3 fces before returning to work 
after an injury. the plaintiff complained 
that the 3 fces the employer required 
were broader than necessary because 
they included tests of activities that were 
not essential job functions in her posi-
tion as a waitress. from the description 
of the fces in the case, it appeared that 
a standardized protocol of tests was 
administered each time. the plaintiff was 
terminated after the third fce provider’s 
opinion was “inconclusive” because 
the plaintiff had refused to lift or carry 
more than 30 pounds, even though the 
job only required the ability to lift 30 
pounds. the fce provider reported on 
the plaintiff’s “refusal to complete the fce 
to her maximal safe abilities” instead of 
reporting whether her performance met 
her job demands. the court held that the 
employer’s failure to provide the physi-
cal therapist (Pt) with a job description 
coupled with the employer’s failure to 
offer the employee another position after 
subjecting her to a wide range of non-
work-related fce tests created a question 
for a jury as to whether the employer 
regarded the employee as disabled. other 
cases have questioned the job-relatedness 
of conclusions drawn from physiological 
and medical tests and measures, such as 
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magnetic resonance imaging, treadmill 
tests, blood pressure, and heart rate.5

Most proprietary fce testing protocols 
advocate performing a set of standardized 
work-related tasks according to a specific 
test procedure in an effort to ensure that 
the provider’s opinion will be based on 
reliable tests that meet the court’s stan-
dards for admissibility of expert testimony. 
however, when opinions and conclusions 
are based on tests that are not a valid 

reflection of the essential job functions, the 
provider can lose credibility and place the 
employer at risk of an AdA claim. Below 
are some tips for avoiding AdA liability

Perform job-specific fces whenever 
possible. If other standardized tests and 
measures are performed as part of the 
fce, the Pt’s opinion regarding the 
employee’s ability to return to a specific 
job should be based only on tests related 
to that job’s essential functions.

If a musculoskeletal exam or screening 
is performed prior to the fce, the exam 
should be limited to the tests required to 
assess the medical stability of the injury. 
however, Pts must take care to avoid 
negating their duty to ensure the employ-
ee’s safety by neglecting to perform medi-
cally prudent tests in fear that the scope 
of their exam may exceed what the AdA 
permits. the risk of a malpractice claim 
increases if the Pt breaches the duty to 

ensure the employee’s safety during the 
fce. As long as the scope of the exam 
is not a broad-based effort to identify 
impairments and disabilities, and the Pt’s 
ultimate opinion is based only on the 
musculoskeletal exam findings that are 
job-related, the scope of the exam can be 
defended.

“safe” performance should be defined 
as the employee’s ability to perform the 
task without being a direct threat to 
him- or herself or others. In determin-
ing whether an individual would pose a 
direct threat, the factors to be considered 
include (1) the duration of the risk, (2) the 
nature and severity of the potential harm, 
(3) the likelihood that the potential harm 
will occur, and (4) the imminence of the 
potential harm. Mere use of poor body 
mechanics is not necessarily a direct 
threat if the potential harm is not clearly 
imminent.

Pts should provide a written rationale 
for their ultimate work capacity opinion, 
stating on which tests and measures they 
base their opinion so that if additional 
data not necessary to the opinion were 
collected, the report will clearly state that 
the opinion was based only on tests that 
were job-related and consistent with busi-
ness necessity.

As cases are litigated and courts inter-
pret the AdA, our thoughts about how 
we design our services must change. 
Although the employer is the party liable 
for AdA compliance, lawyers rely on Pts 
to design AdA-compliant medical exams. 
even though it may be difficult to keep 
up with the case law affecting this area 
of practice, your knowledge of the legal 
issues in this area can be a great asset to 
your marketing efforts! n
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TA L E N T  P O O L

Phone 
interviews

InterVIeWIng cAndIdAtes for 

your team takes time—and lots of it. 

candidates should be interviewed mul-

tiple times and by multiple representa-

tives of your practice, which is neither 

quick nor inexpensive. however, dedi-

cating the resources necessary to find 

the best candidates is one of the most 

important investments you will make 

as a practice owner.

organization of the interview 

process is the key to efficiency, and 

wise administrators of the hiring 

process invest time incrementally with 

new candidates.

the phone interview should be 

the first investment of time. By con-

ducting a phone interview before the 

candidates step foot into the clinic, 

the hiring administrator can minimize 

time spent on ineligible candidates. 

set the expectation that the interview 

will be short—20 minutes or less—

allowing the administrator to promptly 

exit the call if the candidate is not 

likely to be the right fit for your team. 

of course, if the phone interview goes 

well, time can always be added to 

the call.

candidates who pass the initial 

phone interview are invited to visit 

the practice for a second interview. 

At this point, whether or not the 

candidate ends up on your team, you 

should be comfortable knowing that 

your 20-minute investment in a phone 

interview has likely saved you from a 

prolonged face-to-face encounter that 

could have been easily and efficiently 

avoided. n

By Tannus Quatre, PT, MBA 

tannus@vantageclinicalsolutions.com

If other standardized 
tests and measures are 
performed as part of 

the FCE, the PT’s opinion 
regarding the employee’s 

ability to return to a 
specific job should be 

based only on tests 
related to that job’s 
essential functions. 
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